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Avoiding The Problem of Loose Lips

From time to time, I like to take the opportunity in my newsletter to address a
recurring liability issue.  In the past year or so, as a result of the rather heated real estate
market, there has been a tendency to take short cuts by relying on the verbal, instead of
the written word.  Essentially, many agents in the industry are relying on verbal
representations of other agents, and this problem is manifested in several key areas of the
transaction:

1. Negotiations during the offer/counter-offer stage

2. Disclosures of material facts

3. Canceling a Purchase Agreement

NEGOTIATIONS DURING THE OFFER/COUNTER-OFFER STAGE

All too often, a Listing Agent or Selling Agent will represent to the other words to the
effect “you’ve got a deal”, “we’re going to escrow”, “it’s a done deal”, “the offer or counter-
offer has been accepted”.  Remember, acceptance does not occur until there has been a
proper signature and delivery of the signature on the acceptance document, within the time
frame specified.  Therefore, if your client says that he will sign something, it has not
happened yet.  It is unwise to report to the other agent that the client has, or will sign.
Even if the party signs, acceptance does not occur until it is transmitted and received by
the party specified in the offer or counter-offer.  When an agent raises an expectation,
even if he believes the expectation will occur, it often leads to unnecessary arguments, and
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even lawsuits when the client decides not to sign and/or not to deliver the acceptance.  An
agent should always couch his representations with language to the effect “however, as
you know, I cannot promise you that my client will sign, and until he does, and it is returned
to you within the required time frame, there is no deal.”

DISCLOSURES OF MATERIAL FACTS

Although we have been using the document Real Estate Transfer Disclosure
Statement since the mid 1980's, it is amazing how many disclosures are still made verbally.
In large part, the purpose of the Real Estate Transfer Disclosure Statement or AVID was
to protect agents, by reminding them to put their disclosures, as well as the Seller’s
disclosures, in writing.  Verbal disclosures typically occur after the TDS or AVID has been
provided and either new information has been discovered or was inadvertently omitted in
the TDS.  The law specifically allows agents and sellers the right to amend the TDS.  But
remember, it must be done in writing otherwise it will be too easy for the Buyer to “forget”
the disclosure.  Also, it is important to make clear who is making the disclosure or
explanation of the disclosure.  In most cases, it is the Seller who is making the amended
disclosure or explanation.  For example, when the Buyer inquires about an issue, it must
be clear and stated in writing that it is the Seller’s response, and it is signed by the Seller.

CANCELING A PURCHASE AGREEMENT

It is important that agents never rely on an oral statement of cancellation by a party
or another agent, or for that matter, anything short of a mutual written cancellation of both
the Purchase Agreement and the escrow signed by both buyer and seller.  I have seen too
many situations where the Selling Agent will contact the Listing Agent and verbally state
“the Buyer is canceling”.  The problem comes in if the Listing Agent already has another
offer and proceeds to have the Seller accept another offer without first obtaining a mutually
signed cancellation of the Purchase Agreement and escrow.  Until the parties and agents
are in physical possession of such a mutual signed cancellation, the Seller should only
accept offers subject to the cancellation of the prior transaction using C.A.R. form BUO.

-Vince MacIsaac- 
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